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CRIMINAL CODE AMENDMENT (DRINK AND FOOD SPIKING) BILL 2007 
Second Reading 

Resumed from 20 June. 

MS S.E. WALKER (Nedlands) [9.21 pm]:  The opposition supports the Criminal Code Amendment (Drink and 
Food Spiking) Bill 2007.  How could it not; it is our policy.  In fact, it was my policy going into the 2005 
election.  A newspaper article dated 21 November 2004 and headed “Libs urge tougher drink-spiking laws” 
stated - 

The WA Liberal Party has called for tougher anti-drink spike laws to stop a growing date-rape 
epidemic.   

Opposition justice spokesman . . .  - 

That was me - 

said she was alarmed by a recent Australian Institute of Criminology report which showed WA had the 
highest reported rate of drink-spiking in the country. 

I receive papers from the Australian Institute of Criminology.  At the time I went through them, looked at the 
issue and came out with a press release.  It was a good policy at the time.  However, I have done a bit of research 
for my speech on this bill.  I say to the Attorney General that I wonder whether there will ever be a conviction 
with these provisions, but I will come to that later.  After that 21 November 2004 article, on 23 September 2005 
the University of Western Australia and the doctors at Sir Charles Gairdner Hospital carried out their own 
research on drink spiking.  An article in The West Australian on Friday, 23 September 2005 headed “Drink 
spiking mostly fantasy, say doctors” stated - 

Women are blaming the effects of binge drinking on drink spiking, according to Perth doctors who have 
found the practice is more fantasy than fact.   

An Australian-first study by emergency department doctors at Sir Charles Gairdner Hospital has found 
that most people who claim their drinks have been spiked are found to have one common substance in 
their system - alcohol, and a lot of it.   

The results suggest most people who seek treatment -  

This is quite interesting - 

at WA hospital emergency departments claiming their drinks have been spiked are simply drunk.   

Only four out of 100 patients studied recently were found to have had their drinks spiked but none 
involved sedatives.  Some were found to have drugs such as amphetamines and cannabis in their 
systems. 

This bit of research was done by Dr Mark Little.  I do not know whether the Attorney General has seen it.  I 
found it quite interesting because I have not seen this report.  The article continues - 

SCGH doctors and researchers from the University of WA said their findings did not support the idea 
that people regularly slipped sedatives and similar drugs into people’s drinks in bars and nightclubs. 

I find that astonishing because I think people in nightclubs are generally aware that someone may put something 
into their drink.  I remember a horrific case of a lovely young girl who had something put into her drink at a 
nightclub and was then encouraged to get into a car.  A much older man jumped in and she was taken around the 
block and raped.  At the time I felt - there was evidence available - that her drink had been spiked.  The article 
continues - 

Lead researcher Mark Little said nine out of 10 of the patients surveyed were women and many were 
aged under 25. 

“In the community there is a view that drink spiking occurs and that it is the scenario of an offender 
slipping a sedative into another person’s drink - presumably to stupefy them in order to take advantage 
of them,” he said.  “Our research findings don’t support that.  We found no cases of that happening.” 

This is interesting because the findings of the research undertaken by the Australian Institute of Criminology 
came out just before this article I mentioned and was published on 21 November 2004.  It was very much in the 
news.  These doctors and researchers from UWA took the time to question people from the emergency 
department of, I presume, Queen Elizabeth II Medical Centre.  They say they took urine and blood tests of 
people who presented to hospitals because they believed their drinks had been spiked.  The article continues - 
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Doctors were concerned that many people underestimated or were unaware of the effects of binge 
drinking and also the alcohol content of many popular pre-mixed drinks.   

I do not know and I am sure you do not know, Madam Deputy Speaker, that kids have mixed drinks these days 
in what I think are called shooters.  The facts gathered by these doctors and researchers showed that 88 per cent 
of people who believed their drinks were spiked were female, many were aged under 25, more than half went to 
hospital between 11.00 pm and 4.00 am, the average blood alcohol level was 0.194, the average reported number 
of drinks consumed was 7.7, only one in five had illicit drugs in their system, 15 had consumed spiked drinks, 
four were definite drink-spiking cases and there were no cases of drink spiking at a pub or nightclub.  It is 
important when we are discussing this bill in Western Australia to have that sort of home-based research.   

What is drink spiking?  In April 2006, much later, the Standing Committee of Attorneys General decided to look 
at this issue based on the prior Australian Institute of Criminology report.  In July 2003 the federal government 
commissioned the Australian Institute of Criminology to produce the report that I am talking about.  Page 3, 
under the heading “What is Drink spiking”, states - 

The common media reporting of drink spiking concentrates on a serious type of criminal behaviour.  
That is the addition of a “date rape drug” (such as Rohypnol) to a drink (commonly an alcoholic drink) 
without the knowledge of the victim in order to induce an extremely inebriated state in the victim with 
the additional intention of taking sexual advantage of the victim or actually doing so.   

That is where section 293 of the Western Australian Criminal Code comes in, which is headed “Stupefying in 
order to commit indictable offence”.  I compare this offence with the offence currently under consideration in 
this bill.  Section 293 of the Criminal Code states - 

Any person who, with intent to commit or to facilitate the commission of an indictable offence - 

That is, for instance, rape - 

or to facilitate the flight of an offender after the commission or attempted commission of an indictable 
offence, administers, or attempts to administer any stupefying or overpowering drug or thing to any 
person, is guilty of a crime, and is liable to imprisonment for 20 years.   

Madam Deputy Speaker, you might remember the issue we had with the words “with intent” with the race hate 
laws.  It is hard to prove someone’s intention because we cannot see what is operating in his or her mind.  That is 
covered by the first definition of drink spiking in this discussion paper by the Standing Committee of Attorneys 
General.  The second definition is then given.  The paper states - 

Such cases are at an extreme end of the continuum.  

They do happen though. 

Milder cases (although still instances of bad behaviour) might be the addition of extra alcohol in a 
known alcoholic drink as a prank - just to see the victim make a fool of themselves, for example.   

I remember an older person making cannabis cookies for an older group of friends.  They were quite offended.  
They did not think it was a prank.  I do not think this person would come under this law.  The AIC report took a 
broad view of drink spiking.  The Australian Institute of Criminology defines drink spiking as -  

. . . refers to drugs or alcohol being added to a drink (alcoholic or non-alcoholic) without the consent of 
the person consuming it.  For an incident to be defined as drink spiking in this report, it need not 
involve further criminal victimisation, even though such offences can occur after an incident of drink 
spiking”. 

I want to refer to its findings on the statistics of drink-spiking incidents in Australia, and people can compare 
them with the statistics from Queen Elizabeth II Medical Centre.  In its report it roughly estimated that between 
1 July 2002 and 30 June 2003, between 3 000 and 4 000 suspected incidents of drink spiking occurred in 
Australia, approximately one-third of these incidents involved sexual assault, between 60 and 70 per cent of 
these incidents involved no additional victimisation, and between 15 and 19 suspected drink-spiking incidents 
occurred per 100 000 persons in Australia during 2002-03. 

Proposed new section 305A states - 

(2) For the purposes of this section giving a person drink or food includes preparing the drink or 
food for the person or making it available for consumption by the person. 

(3) This section applies if a person (the “provider”) causes another person to be given or to 
consume drink or food -  

(a) containing an intoxicating substance that other person is not aware that it contains; or  
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(b) containing more of an intoxicating substance than that other person would reasonably 
expect it to contain. 

This is the critical part -  

(4) Where this section applies and the provider -  

(a) intends a person to be harmed by the consumption of the drink or food; or 

(b) knows or believes that consumption of the drink or food is likely to harm a person, 

the provider is guilty of a crime and is liable to imprisonment for 3 years. 

I spoke to Robert Cock, the Director of Public Prosecutions, about this issue and he sees it as a summary offence.  
The summary conviction penalty for this offence is 12 months and a fine of $12 000.  If I turned up to a party 
and one of my friends thought it would be a bit of a prank or a joke to make some muffins and put cannabis in 
them just to see how I would go at my age, that person would not be able to be prosecuted under this provision.  
Why?  Because that person never intended for me to be harmed by the consumption of the muffin and the person 
never knew or believed that the consumption of a muffin was likely to harm me.  That person will not be covered 
by this provision.  However, what does “harm” mean?  The definition of “harm” includes an impairment of the 
senses or understanding of a person that the person might reasonably be expected to object to in the 
circumstances.  The muffin maker might have expected my senses to be impaired, but did he expect me to object 
in the circumstances?  He may say, “No; I’ve played a joke on you before.”  The definition of “impair” includes 
to further impair and temporarily impair.  This offence needs to be included in the legislation, but I think there 
will be difficulty prosecuting it.  The Attorney General has said about another offence that there is difficulty 
proving intent. 

An article by Amanda O’Brien in The Australian of Monday, 18 June 2007 entitled “Secretly adding alcohol to 
drinks to cost three years’ jail under proposed spiking laws” states -  

Attorney-General Jim McGinty said loading drinks with excessive alcohol - such as ordering triple 
vodkas for someone expecting a single measure - could be as devastating as spiking drinks with date-
rape drugs such as Rohypnol. 

. . .  

Mr McGinty said prosecutors would no longer have to prove that people who spiked drinks intended to 
harm their victims. 

However, that is exactly what this provision covers.  It continues -  

“Generally speaking, at the moment, because of the need to prove intent, it’s only after someone’s done 
a deed like rape after they’ve spiked a drink that it’s been pursued,” . . .  

“Short of a confession, it’s almost impossible to prove, and recollections can be hazy, so the incidents 
don’t get to court.” 

That is my problem with this provision.  An article in The West Australian of 20 June 2007 states -  

Under the current system, the prosecution at a trial must prove intent to commit a further offence. 

That was a section 293 stupefaction, and the Attorney General referred to section 293.  The article continues -  

“However, it is often hard for a prosecutor to prove that an alleged offender intended to abuse their 
victim after spiking their drink. 

Under this provision, we must prove the intention to cause harm or the intention to know or believe that 
consumption of the drink or food was likely to harm a person.  It does not matter what offence the word 
“intention” is contained in, it is hard to prove a person’s intention or knowledge.  Having said that, using 
intoxicating substances and alcohol to play pranks on people can lead to serious circumstances.  It is good that 
this offence has been brought in.  I am a little disappointed with the QEII results.  I am not sure whether it has 
consulted the Australian Institute of Criminology, but I think it is a good offence to bring in and the opposition 
fully supports the bill. 

MR B.S. WYATT (Victoria Park) [9.36 pm]:  I rise to briefly speak to the Criminal Code Amendment (Drink 
and Food Spiking) Bill 2007.  I will make a couple of comments about the document that the member for 
Nedlands referred to; that is, the discussion paper on drink spiking released by the Standing Committee of 
Attorneys General in April 2006, and also thank a couple of people who have been advising me on this issue.  
The definition of “drink spiking” was certainly well covered by the Attorney General in his second reading 
speech.  The discussion paper outlines in some detail the history of the development of the Criminal Code in the 
discussion paper of the Standing Committee of Attorneys General.  It is worth noting that this is a practice that is 
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significantly underreported in the community.  I will quote one short section of the discussion paper.  At page 5 
it states -  

It is estimated that less than 15 per cent of suspected drink spiking sexual assaults are reported to police, 
and between 20 and 25 per cent of suspected drink spiking non-sexual assault cases are reported to 
police.  This means that the vast majority of suspected drink spiking incidents are not reported to police.  
If we are to gain a better understanding of how often drink spiking occurs and if police are to be able to 
identify patterns of drink spiking and develop targeted policing strategies there is clearly a need to 
improve the rates of reporting to police.  This message could be articulated in awareness and education 
campaigns.  Reporting rates could also be improved through a public perception that all incidents of 
drink spiking will be treated seriously by police regardless of knowledge of offender, memory loss and 
associated victimisation. 

Certainly, when acts of this nature are reported by the media and when police go public with this sort of 
behaviour, there is a spike in reporting.  However, there is often a reluctance by victims to report such offences 
due to embarrassment or, as the document suggests, memory loss, which often means that people are unsure 
about their own position.  It is worth noting that at page 29 of the discussion paper it states -  

. . . the MCCOC recommends that all Australian jurisdictions enact an offence of “mere” drink 
spiking . . . -  

That is, drink spiking without the further intent to cause harm -  

that the offence be summary, and that the offence extend to any substance (any classification of 
poison, substance, drug, alcohol, traditional aphrodisiac etc) which is likely to impair the 
consciousness or bodily function of the victim, or which is intended to do so, whether or not the 
spiked drink is drunk wholly, partly or at all. 

This amendment to the Criminal Code certainly does go that far.  It is worth noting that the definition of “harm” 
does address the concerns raised by the member for Nedlands.  Proposed section 305A(4)(b) reads - 

knows or believes that consumption of the drink or food is likely to harm a person,  

Harm is not an extra element that is the causal link to another activity such as sexual assault.  The actual 
definition of “harm” reads - 

includes an impairment of the senses or understanding of a person that the person might reasonably be 
expected to object to in the circumstances;  

The member for Nedlands’ concerns are indeed addressed by this definition of “harm”.  

A number of sections in the Criminal Code could perhaps deal with this in very roundabout and difficult ways.  
Section 293B of the Criminal Code is the main section that deals with this matter.  However, proposed 
section 305A does indeed make the “mere” act itself - I take that word from how the Standing Committee of 
Attorneys General defines the “mere” act; the act per se - an offence.  I am encouraged that the offence attracts a 
penalty of incarceration.  It is worth noting also at least that proposed subsection (5) includes a defence to the 
charge, which is probably appropriate in the circumstances.   

I want to thank one person tonight who has been enormously brave on this issue; namely, Jennifer Snell.  She 
will not mind my mentioning her name in Parliament; she has gone public.  She has been a victim of drink 
spiking, and she appeared on the current affairs program Stateline not long ago.  I have met her on a number of 
occasions on this issue.  My knowledge base beyond simply the theoretical reading of discussion papers has been 
broadly expanded by her very impassioned advocacy of this law.  Jennifer’s now ex-husband was spiking her 
drinks and taking photographs of her naked and posting the photographs on web sites.  This case has been 
through the District Court, and the transcript of this case reveals the difficulty prosecutors have had in applying 
section 293 of the Criminal Code to those circumstances.  Because Jennifer’s now ex-husband pleaded guilty to 
the offence, it was a lot easier for the prosecutor.  However, if he had chosen to fight the charge, I daresay the 
prosecutors would have had a significant problem in the court given the current state of the law.  It was a very 
good, practical example of why the current amendment is needed.  It means that people like Jennifer can feel 
confident in reporting that criminal activity to the police.  The amendment will enable prosecutors to bring 
matters before the court.  It makes the offence itself criminal conduct, punishable by incarceration.  I thank 
Jennifer; she has not hidden from the fact that she has been a victim of such a terrible act.  She has been a very 
strong advocate for law reform in this area.  She was particularly pleased when in, I think, May this year, the 
Attorney General announced that changes would be made to the law to reflect the reality of this practice.  I know 
that Jennifer will continue to advocate for victims of such offences into the future.  I thank her for her advice to 
me and for increasing my knowledge of what victims go through in such scenarios.  
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With those brief words, I thank the Attorney General for bringing this matter to the house quickly.  It has been 
six months since the proposed legislation was announced, which means it was introduced quickly.  I recommend 
that all members read the discussion paper from the Standing Committee of Attorneys General if they have any 
doubts about the validity and necessity of this law.  Members will understand from the transcript the difficulties 
that the court prosecutors faced and, therefore, why this is a timely and necessary amendment to the Criminal 
Code.  

DR J.M. WOOLLARD (Alfred Cove) [9.45 pm]:  Once again, I thank the Attorney General for the briefing I 
have received on the Criminal Code Amendment (Drink and Food Spiking) Bill 2007.  As part of that briefing, I 
was provided with the final report “Drink and Food Spiking” that came from the Model Criminal Code Officers’ 
Committee of the Standing Committee of Attorneys General.  That report gives a very good history of and 
background to this issue.  It shows how in July 2003 the Australian Institute of Criminology was commissioned 
by the Attorney General’s department to conduct stage 1 of a national project on drink spiking.  It states in part - 

Drink spiking was identified as an emerging issue for examination under the alcohol priority area 
identified by the Ministerial Council on Drug Strategy and has received considerable media attention in 
the last couple of years.  

It is a shame that it was not until the issue received media attention that the committee did something; 
nonetheless, it got started.  The Model Criminal Code Officers’ Committee released a discussion paper in May 
2006.  It looked at what is meant by drink and food spiking.  The report states that the term “spiking” normally 
refers to the addition of an intoxicant to anything that can be consumed, or the administration or attempted 
administration of an intoxicant without the consent of the person who consumes it.  It refers to the addition of a 
“date rape” drug such as Rohypnol to a drink without the knowledge of the victim.  The AIC report defines drink 
spiking as follows - 

“The term ‘drink spiking’ refers to drugs or alcohol being added to a drink (alcoholic or non-alcoholic) 
without the consent of the person consuming it. For an incident to be defined as drink spiking in this 
report, it need not involve further criminal victimisation, even though such offences can occur after an 
incident of drink spiking”.  

It also said that, like drink spiking, food spiking has the potential to cause serious harm.  It was looking at both 
drink and food spiking.  It argued that, rather than looking only at drink spiking, it should look at both.  The 
statistics in this document were quite frightening.  Between July 2002 and June 2003, between 3 000 and 4 000 
suspected incidents of drink spiking occurred and approximately one-third of those involved sexual assault.  On 
an analysis of police data, it is revealed that four out of five victims are female.  Most are obviously young 
females under 24.  The majority of drink-spiking incidents did not involve associated criminal victimisation.  It 
suggested that pranks led to drink spiking.  Between 20 and 30 per cent of the incidents involved sexual assault 
and five per cent involved robbery.  Two-thirds of drink-spiking incidents occur in licensed premises.  That 
reminds me of some of the legislation that has been introduced into this house recently by the Minister for Police 
and Emergency Services concerning licensed premises.  I hope he is working with the Attorney General to try to 
reduce these figures in Western Australia.   

The report states that the police reports indicate that many victims do not know who is the offender.  The victims 
often have memory loss, and the vast majority of incidents of drink spiking are not reported to the police.  We 
were given the figure of 3 000 to 4 000 incidents.  This is a very good report.  However, in considering this 
report and the bill, I am concerned at the following recommendation made by the Model Criminal Code 
Officers’ Committee - 

. . . that all Australian jurisdictions enact an offence of “mere” drink spiking . . . that the offence be 
summary, and that the offence extend to any substance (any classification of poison, substance, drug, 
alcohol, traditional aphrodisiac etc) which is likely to impair the consciousness or bodily function of the 
victim -  

The MCCOC recommends that Western Australia and the other states amend their criminal laws to close the 
gaps and potential gaps in the coverage of their laws.  Much of the legislation has come from this report.  It 
concerns me that clause 4 of the bill, which amends section 305A of the Criminal Code, gives a definition of 
“harm”.  The definition of “harm” by the MCCOC is that “harm” includes an impairment of the senses or 
understanding of a person that the person might reasonably be expected to object to in the circumstances.   

In looking further at that report, it states - 

The Committee agreed that the conduct of the accused would require an intention to cause harm to the 
victim that would be manifested in a physical, psychological or perceptual way.   

I know it is semantics, but the definition of “harm” in this bill reads - 
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“harm” includes an impairment of the senses - 

I know that people consider reports when framing legislation, but should we not include “physical, psychological 
or perceptual”?  The definition would then read - 

“harm” includes an impairment of the physical, psychological or perceptual abilities or understanding 
of a person that the person might reasonably be expected to object to in the circumstances.   

I am concerned that the word “senses” will not limit a charge that is made in relation to food spiking.  Will the 
minister respond now to my concern? 
Mr J.A. McGinty:  It is your speech.   
Dr J.M. WOOLLARD:  That is fine; I will wait for an answer in consideration in detail.   
The other issue I have with clause 4, which amends section 305A of the Criminal Code, is that subclause (5) 
reads - 

It is a defence to a charge under subsection (4) to prove that the accused person had reasonable cause to 
believe that each person - 

I know that lots of pieces of legislation contain the word “reasonable”, but if this legislation has already been 
enacted in other states, has that term in relation to this charge been addressed in those cases?  If so, how has the 
term “reasonable” been used in relation to drink and food spiking?   

If this bill is passed, perhaps the community will become aware that this action can lead to a criminal offence 
and more people will report incidents.  I had an opportunity the other week to go to the police assistance call 
centre.  I am not sure what questions are asked in the normal police assessments.  This information would 
provide the information to help members ascertain whether the implementation of this legislation would be 
valuable to Western Australia.  It is important that the questions be considered now, because it will probably be 
several months before this bill passes through the other house.  Perhaps we could get baseline figures to prove 
that this bill would be useful.  One hopes that this bill will reduce the number of people who are subject to drink 
and food spiking, and particularly the sexual assaults on young women that follow on from that.   

In supporting this bill, I realise that prior to the last election, the Liberals had a policy similar to the policy of this 
government.  I appreciate that this legislation has been on the table since 2003.  It has taken a while to get here.  I 
hope the Attorney General will be able to answer the questions I have raised and that the bill, when 
implemented, will reduce the number of people who are affected by this behaviour.   

DR G.G. JACOBS (Roe) [9.58 pm]:  I rise to support the intent of this Criminal Code Amendment (Drink and 
Food Spiking) Bill 2007.  A doctor on the floor of an emergency department is confronted with a very difficult 
task when a person, generally a girl, between 18 and 25 years of age, who is showing irregular behaviour, 
usually in the setting of a fairly high alcohol consumption, is brought in between 11.00 pm and 4.00 am.  The 
question is to determine whether the intoxicating substance is the result of the patient consuming more alcohol 
than they understood they had consumed, or a benzodiazepine, such as Rohypnol, valium or tomazapan, or an 
amphetamine or a diuretic being placed in a drink.  In the setting of a very busy casualty department, the 
question is how to ascertain the reason for the irregular behaviour.   
The member for Nedlands provided statistics from Sir Charles Gairdner Hospital that showed that it could just be 
a case of a person drinking alcohol to excess.  I hope that the minister will take us through the processes by 
which we will be able to delineate this problem.  Although this bill sounds very good, it will be potentially very 
difficult to implement and it will not make a difference.  Will screening processes be available on the floor of 
accident and emergency departments?  Can blood tests and urine screens be done in the hospitals?  Will these 
options be taken by attending medical practitioners?  Will a medical practitioner be convinced that he or she has 
found a true case of drink spiking?  Will this be followed by a chain of custody?  Without a chain of custody - 
that is, a proper process - any evidence that is gained will not be admissible in court and will not lead to a 
conviction for drink spiking.  There will be questions about the timing of the spiking and whether there were pre-
existing drugs or medications in the victim’s system.  There will be questions about whether the drug in 
question, whether it is Rohypnol or an amphetamine, was administered at a high enough level to be responsible 
for doing harm.  Although the bill sounds fine, I suggest to the house that unless we put a little more flesh on the 
process, there will not be one conviction in the state of Western Australia for a true and valid drink-spiking 
event.   
The other issue that has been presented to me over some years is the often difficult situation of identifying the 
provider.  I call such a person a spiker, but the bill calls such a person a provider.  I am talking about the person 
who does the spiking.  Who is that person?  Drink or food-spiking situations usually involve a female being 
brought to a casualty department because she is acting bizarrely.  Who is identified as the provider in a nightclub 
or hotel setting?  Without the identification of that provider, it will be impossible to procure a conviction for the 
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offence.  Those are the two issues of concern.  Although I support the concept of the bill, there will be significant 
problems with the process of identifying the spiker or the provider, as well as with establishing what was the 
intoxicating substance, the level at which it was given, and the timing of the spiking, and, therefore, in gaining a 
conviction.   

There must be a process for medical practitioners in a hospital setting to follow to identify issues with the chain 
of custody; that is, they need to know how to do things in a legal and admissible way that will support a valid 
case for drink spiking and will lead to a conviction.  A conviction for such an offence would really put the 
community on notice that this is not acceptable behaviour and that it has the potential to do significant harm to 
people.  We need a system that reliably identifies the intoxicating substance.  We need a system that identifies 
the provider, which is often very difficult.  We need instructions and a process for nurses and doctors to follow.  
The medical professionals who will deal with these cases will usually be based in casualty and accident and 
emergency centres.  They will need to know the process for obtaining admissible evidence that will allow a case 
to be constructed to gain a conviction, which will put the community of Western Australia on notice that this is 
not acceptable behaviour and that a person who does this will be caught.   

MR J.A. McGINTY (Fremantle - Attorney General) [10.06 pm]:  I thank members for their contributions to 
the debate.  I will deal with two issues raised by the member for Alfred Cove.  However, before I do that, I refer 
to the opening comment of the member for Nedlands.  It is, of course, my intention to leave members opposite 
with no good policies come the next election.  It is my intention that any good policies that the opposition comes 
up with - 

Ms S.E. Walker:  I must respond to that!  At least you will bring them in for the good of the public of Western 
Australia, and I thank you for that.   

Mr J.A. McGINTY:  Exactly.  I turn to the two issues raised by the member for Alfred Cove.  Reference was 
made to the final report on drink and food spiking by the Model Criminal Law Officers’ Committee of the 
Standing Committee of Attorneys General dated July 2007.  In particular, reference was made to the definition of 
“harm” under the drink and food-spiking offences on page 32 of the report, a copy of which the member has 
kindly lent me.  The definition of “harm” on page 2 of the bill under proposed new section 305A of the Criminal 
Code, headed “Intoxication by deception”, is identical to the definition of “harm” recommended in the report, 
and states - 

“harm” includes an impairment of the senses or understanding of a person that the person might 
reasonably be expected to object to in the circumstances;  

The member for Alfred Cove then referred to page 39 of the report, which states - 

The Committee agreed that the conduct of the accused would require an intention to cause harm to the 
victim that would be manifested in a physical, psychological or perceptual way.   

There is already a drink-spiking offence in the Criminal Code.  I am just looking for that provision. 

Ms S.E. Walker:  Section 293.   

Mr J.A. McGINTY:  It is section 293 - I thank the member for Nedlands.  The section is headed “Stupefying in 
order to commit indictable offence” and reads - 

Any person who, with intent to commit or to facilitate the commission of an indictable offence, or to 
facilitate the flight of an offender after the commission or attempted commission of an indictable 
offence, administers, or attempts to administer any stupefying or overpowering drug or thing to any 
person, is guilty of a crime, and is liable to imprisonment for 20 years.  

That provision remains.  That is the existing provision whereby proof will be required that the drink was spiked 
and that there was an intention to commit an indictable offence.  If I am reading this report correctly, that is what 
the comments on page 39 of the report refer to in the existing provision, when it states that the conduct of the 
accused would require an intention to cause harm to the victim. 

Dr J.M. Woollard:  Are you saying that because of clause 213, where it says an indictable offence of physical 
harm is covered by the fact that because it was physical harm it would be an indictable offence, and that is why 
this amendment only needs to read “the sentences”, because the other areas - physical and psychological, and I 
cannot remember the third - are already covered by the indictable offence? 

Mr J.A. McGINTY:  Which is already in the Criminal Code, and we are not amending that. 

Dr J.M. Woollard:  I was unaware that that was already in the code.  All I wanted was an assurance. 
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Mr J.A. McGINTY:  My apologies for not listening as diligently as I should have been when the member raised 
that particular point. 

The second issue raised was whether a review of the legislation should be conducted in a reasonable time.  That 
is a reasonable proposition.  As members are aware, the Criminal Code comes up for consideration, amendment 
and review on a very frequent basis.  Several Criminal Code amendment bills come before the house every year; 
at least, they certainly have in recent years while I have been the Attorney General.  Although that would be a 
thoroughly worthwhile thing to do, I do not know whether we need to amend the act to make an express 
provision that that be done, because it is done so frequently.  Unlike other legislation that might sit there for 
20 years, the Criminal Code is a dynamic piece of legislation. 

Dr J.M. Woollard:  I want to make sure that after it is enacted we look at it to see whether it is strong enough or 
whether something further has to be done. 

Mr J.A. McGINTY:  Given the extensive work of the Standing Committee of Attorneys General and others, 
this has not been a knee-jerk reaction.  It has been some time coming since it was initially proposed by the 
member for Nedlands.  I am sure that it will be constantly monitored, particularly if problems arise with it, and 
an amending bill can easily be brought before the house.  I commend the bill to the house. 

Question put and passed.   

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


